The Concept of "Human Rights in Armed Conflicts" : An Analysis of the Debates at the United Nations in the late 1960s by 髙嶋 陽子
「武力紛争における人権」の概念
─1960年代後半の国連における議論の位置付け─
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the International Conference on Human Rights,” Teheran, 22 April to 13 May 1968, U.
N. Doc. A/CONF. 32/41 (1968), p. 18.
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8 U.N. Doc. A/RES/2081 (XX) (1965). 国連総会は，世界人権宣言20周年目にあた
る1968年を「国際人権年（International Year for Human Rights）」として指定して
いる。U.N. Doc. A/RES/1961 (XVIII) (1963).
9 U.N. Doc. A/CONF. 32/41, supra note 1, “Organization of the Conference,” pp. 1-3.
10 Ibid., p. 2; “Annex I, List of Participants,” pp. 21-33. 1968年テヘラン国際人権会議
には，日本からは次の7名が出席している。H. E. Mr. Atushi Uyama (Ambassador
Extraordinary and Plenipotentiary to Iran, Head of the Delegation）, Mrs. Ai Kume
(President, Woman’ s Bar Association of Japan）, Mr. Masami Ohta (Counsellor,
Embassy of Japan）, Mr. Takaichi Tsujimoto (Chief, General Affairs Section, Civil
Liberties Bureau, Ministry of Justice）, Mrs. Hisami Kurokochi (Secretary, Ministry of
Foreign Affairs）, Mr. Akira Nagasaka (Second Secretary, Embassy of Japan）, and Mr.






















11 Ibid., p. 1; U.N. Doc. A/RES/2081 (XX) (1965), supra note 8.
12 Ibid.
13 International Covenant on Economic, Social and Cultural Rights (ICESCR), United
Nations Treaty Series, Vol. 993, p. 3 (No. 14531).
14 International Covenant on Civil and Political Rights (ICCPR), United Nations Treaty
Series, Vol. 999, p. 171 (No. 14668).
15 Convention relating to the Status of Refugees, United Nations Treaty Series, Vol. 189,
p. 137 (No. 2545).
16 International Convention on the Elimination of All Forms of Racial Discrimination






















17 ECOSOC Res. 1235 (XLII); U.N. Doc. E/4393 (1967).
18 U.N. Doc. A/CONF. 32/41 (1968), supra note 1, “Proclamation of Teheran,” pp.
3-5.
19 Ibid., “Resolutions adopted by the Conference,” pp. 5-20.






















































































































































30 この点を指摘するものとして，K. D. Suter, “An Enquiry into the Meaning of the
Phrase ‘Human Rights in Armed Conflict’,” Revue de Droit Pénal Militaire et de Droit de
la Guerre, Vol. 15, No. 3-4 (1976), p. 421；藤田久一『国際人道法〔再増補版〕』（有
信堂高文社，2003年）4頁。
31 U.N. Doc. A/CONF. 32/41 (1968), supra note 1, “I. Respect for and implementation





















32 U.N. Doc. S/RES/237 (1967). “...Considering that essential and inalienable human
rights should be respected even during the vicissitudes of war, Considering that all the
obligations of the Geneva Convention relative to the Treatment of Prisoners of War of
12 August 1949 should be complied with by the parties involved in the conflict...” (下
線筆者).
33 H. Meyrowitz, «Le Droit de la Guerre et les Droits de l’Homme,» Revue de Droit
Public et de la Science Politique en France et a l’Etranger, Tome. 88 (1972), pp. 1060-
1061.
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規則案（Draft Rules of the Limitation of the Dangers Incurred by the Civilian








36 Resolution XXVIII “Protection of Civilian Populations against the Dangers of
Indiscriminate Warfare,” XXth International Conference of the Red Cross, Vienna, 2-9
October 1965, in ICRC, International Review of the Red Cross, Fifth Year, No. 56
(November, 1965), pp. 588-590.
37 “Draft Rules of the Limitation of the Dangers Incurred by the Civilian Population in
Time of War,” reprinted in D. Schindler and J. Toman, The Laws of Armed Conflict, 3rd



























39 J. L. Kunz, “The Chaotic Status of the Laws of War and the Urgent Necessity for
Their Revision,” American Journal of International Law, Vol. 45, No. 1 (1951), pp. 37-
61; H. Lauterpacht, “The Problem of the Revision of the Law of War,” British Yearbook
of International Law, Vol. 29 (1952), pp. 360-382.
40 戦争法の問題をとりあげることで国連が武力行使を正当なものとして認めるよう
な印象を与えることを恐れていたことは，国連自身も言及している。U.N. Doc. A/


























42 U.N. Doc. A/7720 (1969), supra note 40.


























44 Ibid., pp. 16-28, paras, 32-69.
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49 Ibid., pp. 29-30, paras. 70-77.
50 Ibid., pp. 30-31, paras. 78-82.
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表 人権文書とジュネーヴ諸条約の関連条文規定の比較
世界人権宣言 自由権規約 捕虜条約 文民条約
拷問・非人道的取扱
いの禁止
5 7 13 32
人としての承認 6 16 14 80
権利救済 8 2(3),9,14 78-108 41-43，78，101
恣意的逮捕・抑留 9 9 21 42，78
恣意的追放 9 ─ ─ 49
公正な裁判 10 14(3g),(7) 86,99(2),104-106 71-76,112,126
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69 H. Meyrowitz, supra note 33, pp. 1104-1105.
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73 H. Meyrowitz, supra note 33, pp. 1079-1180. メイロヴィッツ自身は，人権法が
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2004年）688-692頁。R. Provost, “Reciprocity in Human Rights and Humanitarian
Law,” British Yearbook of International Law, Vol. 65, No. 1 (1994), pp. 383-454.
80 H-J. Heintze, “On the Relationship between Human Rights Law Protection and
International Humanitarian Law,” International Review of the Red Cross, No. 856
(2004), p. 800. もっとも人権機関ではあるが，ヨーロッパ人権裁判所では，個人が
直接に国家に対してヨーロッパ人権条約上の権利侵害を理由に申立てを行えること
から，かかる文脈で実質的に武力紛争関連の救済が扱われる場合がある。Cf.
Isayeva, Yusupova and Bazayeva v. Russia, ECtHR, (Applications Nos. 57947/00,
57948/00 and 57949/00) Judgment, 24 February 2005; Isayeva v. Russia, ECtHR,






























83 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, I.C.J. Reports





















84 Ibid., para. 25.
85 Ibid.
86 Legal Consequence of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, I.C.J. Reports 2004, p. 136. なお，EJILと AJILでは本件についての
特集が組まれている。Symposium: The Wall, European Journal of International Law,
Vol. 16, No. 5 (2005); Agora: ICJ Advisory Opinion on Construction of a Wall in the
Occupied Palestinian Territory, American Journal of International Law, Vol. 99, No. 1
(2005).





















88 Ibid., para. 106.
89 用語の一般的な理解では，lex specialis derogate lege generali（特別法は一般法を破
る）の法諺として，複数の法規則が同一事項を規律する場合の解釈規則を意味する
ものである。国際法における同議論については，Report of the International Law
Commission’ s Study Group, Finalized by Martti Koskenniemi, “Fragmentation of
International Law: Difficulties Arising from the Diversification and Expansion of
International Law,” U.N. Doc. A/CN.4/L.682 (2006).
90 Case concerning Armed Activities on the Territory of the Congo (DRC v. Uganda),











































































































もある。D. Schindler, “Human Rights and Humanitarian Law: Interrelationship of the
Laws,” The American University Law Review, Vol. 31, No. 1 (1982), p. 935.
95 藤田久一「武力紛争における人権」『国際問題』第221号（1978年）2-17頁。
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